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CASE 30
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INTRODUCTION

I. Deceptively WI. Deceptively WI. Deceptively WI. Deceptively WI. Deceptively Well Pell Pell Pell Pell Patientsatientsatientsatientsatients

Who is the scariest patient? Not the 80 year-old with an acute MI, the septic dialysis
patient or the full cardiac arrest (hey, this patient is dead—we can only improve the
situation …). Contrary to what I feared as a medical student, the sick, well-appearing
patient is the most frightening: the 22 year-old woman with a cough and blood tinged
sputum in the middle of cold and flu season, the 38 year-old with recurrent headaches
and pressure from the staff to “treat and street,” the multiple-complaint patient with
fibromyalgia who says “everything hurts … and my pain doctor is in prison!”

We can simplify and assign three categories of ED patients:

1. The straightforward patient: 1. The straightforward patient: 1. The straightforward patient: 1. The straightforward patient: 1. The straightforward patient: Our easiest and least-satisfying encounter—
an easy diagnosis in a healthy patient (ankle strains and corneal abrasions). It
is unlikely we will miss serious illness, but this is not why we chose emergency
medicine.

2. The sick patient:2. The sick patient:2. The sick patient:2. The sick patient:2. The sick patient: Our raison d’être, the critically-ill patient who can actually
be helped. We act quickly, perform procedures and affect lives in a positive
manner; it is the patient with a ruptured AAA that makes it to the ED alive, the
crashing MVA victim with a tension pneumothorax, the hypotensive STEMI
patient.

3. The patient with diagnostic uncertainty:3. The patient with diagnostic uncertainty:3. The patient with diagnostic uncertainty:3. The patient with diagnostic uncertainty:3. The patient with diagnostic uncertainty: The most difficult, frustrating
and riskiest; a cadre of unclear diagnoses in patients with poor access to the
medical system. The worried-well who tell you the diagnosis, as well as the
therapy. The “frequent flier” who wrote a complaint at the last visit. These
dispositions can be influenced by bias, “He’s back again?”

Clearly, this last patient will be our focus. While dissecting each of the following ten
cases, we concentrate on two of the most risk-fraught areas of emergency medicine:
diagnosis and documentation. Both are important for our patients, while the latter is the
cornerstone of our defense when something goes wrong.

Ours is a strange profession, where physician error rate is several numerals to the
right of the decimal point, but we are subject to litigation when an adverse outcome
occurs. With a sick ED population, often underserved, and previously unknown to us,
it’s surprising that things don’t go wrong more often. During residency, I cared for a 16
year-old pregnant patient with no prenatal care who presented crowning and screaming
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her head off. The OBs were freaking out: “we don’t know her rubella titer, has she
been taking Folate?” This is our quintessential ED patient and where our expertise
shines. We are experts in making diagnoses and stabilizing sick, undifferentiated patients.

As human beings, we are comfortable recognizing patterns. As ED physicians, the
ability to rapidly categorize life-threatening patterns, such as respiratory distress or
toxidromes, enables us to provide emergent life-saving interventions. However, these
very skills, which normally serve us well, can also fool us easily in healthy-appearing
patients with serious illness. We find ourselves swimming in a sea of the worried-well,
which paradoxically causes us to worry less.

Is there a way to create a recognition pattern for this “time bomb” subset? Examination
of the bounceback data and ED litigation analysis provides some clues.

II. Bounceback Literature ReviewII. Bounceback Literature ReviewII. Bounceback Literature ReviewII. Bounceback Literature ReviewII. Bounceback Literature Review

A. What is the incidence of ED bouncebacks?A. What is the incidence of ED bouncebacks?A. What is the incidence of ED bouncebacks?A. What is the incidence of ED bouncebacks?A. What is the incidence of ED bouncebacks?
• Using the commonly-accepted time frame of an ED return within 72 hours,

the incidence is about 3%1-3

• For an average provider, this is approximately one patient per shift
• Significance: Out of 115 million ED visits in 2005, there were 3.4 million

bouncebacks
B. What is the incidence of patients who bounceback and are admitted?B. What is the incidence of patients who bounceback and are admitted?B. What is the incidence of patients who bounceback and are admitted?B. What is the incidence of patients who bounceback and are admitted?B. What is the incidence of patients who bounceback and are admitted?

• Answer: About 0.6%4,5

• High-risk features for readmission include: age over 65, mental disorders,
alcohol-related complaints and abdominal and chest pain

• Significance: Out of 115 million ED visits in 2005, over 650,000 patients
were sent home, returned to the ED within 72 hours and were admitted

C. What is the incidence of bouncebacks due to medical errors?C. What is the incidence of bouncebacks due to medical errors?C. What is the incidence of bouncebacks due to medical errors?C. What is the incidence of bouncebacks due to medical errors?C. What is the incidence of bouncebacks due to medical errors?
• Answer: 18–30% (over 30,000 patients studied)6

• Significance: Out of 115 million ED visits in 2005, there were between
600,000 and 1,000,000 patients who returned to the ED due to a medical
error

DDDDD. What percentage of patients die with one week of ED discharge?. What percentage of patients die with one week of ED discharge?. What percentage of patients die with one week of ED discharge?. What percentage of patients die with one week of ED discharge?. What percentage of patients die with one week of ED discharge?
• Kefer found an incidence of 9/100,000 visits7 and Sklar found 30/100,000

visits,8 both using a time frame of death within seven days of initial ED visit.
• Sklar’s study is likely more accurate due to examination of almost 400,000

ED visits to the University of New Mexico Health Sciences Center over a 10
year time span, providing a unique geographic analysis as the only level I
trauma center for the state and the only public hospital in two counties, likely
best able to capture almost all return visits

• Possible error cases comprised about 30% of the total deaths (for Sklar’s patients,
this is nine possible error deaths per 100,000 visits)

E. Sklar found four main themes in the possible error cases:E. Sklar found four main themes in the possible error cases:E. Sklar found four main themes in the possible error cases:E. Sklar found four main themes in the possible error cases:E. Sklar found four main themes in the possible error cases:88888

1. Atypical presentation of an unusual problem
2. Chronic disease with decompensation (e.g., CHF)
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3. Mental disability, psychiatric problem or substance abuse (making the history
and ability to follow-up less reliable)

4.Abnormal vital signs
• 71% had tachycardia on ED discharge
• 83% had abnormal vital signs on ED discharge
(See Case 4 for a discussion by Dr. Sklar of his study and how it specifically
relates to the patient presented)

FFFFF. Bringing it home (to . Bringing it home (to . Bringing it home (to . Bringing it home (to . Bringing it home (to your your your your your home)home)home)home)home)
• If you see just over three patients per hour and practice 30 hours per week for

30–35 years, you will see over 150,000 patients in your career
• During this time, you will send home 17 patients who will die an avoidable

death within seven days of ED discharge

III. Law and OrderIII. Law and OrderIII. Law and OrderIII. Law and OrderIII. Law and Order

A .A .A .A .A . There are several important points to be made up front regarding the legal aspect
of work in the ED:
• Just because you didn’t get sued, doesn’t mean you didn’t screw up. Of the 35

“possible error” cases in Sklar’s study, none resulted in a lawsuit—despite the
fact that all the patients died.11

• Our goal is not to merely avoid being sued, but to make patients safer—can
awareness of potential litigation improve patient care?

B .B .B .B .B . Consider these numbers gleaned from the recently published study by Brown, et
al., An Epidemiologic Study of Closed Emergency Department Malpractice Claims
in a National Database of Physician Malpractice Insurers.9 The authors analyzed
data from the Physician Insurers Association of America (PIAA) databank, a trade
association whose participating malpractice carriers insure over 60% of physicians
in the U.S. They reviewed 11,529 claims originating from the ED from 1985–
2007. ED physicians were the principal defendants in about 2,000 of the total.
• The number one source of suit was error in diagnosis (failure to diagnose and/

or incorrect diagnosis), representing 37% of the cases.
• The three most common conditions misdiagnosed were fracture, including

vertebral/cervical fractures (6%), acute MI (5%) and appendicitis (2%). Others
included symptoms involving the abdomen and pelvis, injury to multiple body
parts, aortic aneurysm and pulmonary embolism.

• Acute MI (AMI) was associated with the highest ratio of payments (42%) and the
highest average indemnity ($317,000), with the majority being error in diagnosis.
AMI was the most common claim involving a patient who died.

• 80% of the total indemnity was associated with severe injury, including loss of
sight, amputation, quadriplegia, brain damage, and death.

• Of the total number of claims:
o 70% closed without payment to the claimant
o Only 7% went to jury verdict—of these 85% found for the defendant ED

physician
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C.C.C.C.C. Kachalia, et al., examined the causes of missed and delayed diagnosis and found
multiple breakdowns in the system including failure to order an appropriate diagnostic
test (58% of errors), failure to perform an adequate H&P (42%), incorrect
interpretation of a diagnostic test (37%) and failure to order an appropriate
consultation (33%).10

IVIVIVIVIV. Is There a W. Is There a W. Is There a W. Is There a W. Is There a Way to “Game the Systemay to “Game the Systemay to “Game the Systemay to “Game the Systemay to “Game the System” to Improve P” to Improve P” to Improve P” to Improve P” to Improve Patient Safety and Decreaseatient Safety and Decreaseatient Safety and Decreaseatient Safety and Decreaseatient Safety and Decrease

Legal Risk?Legal Risk?Legal Risk?Legal Risk?Legal Risk?

If you are sued, one approach is just to stick it out; if you can make it to a jury verdict,
you have an 85% chance of winning. However, we do not recommend this approach;
as Greg Henry has often said, “In a lawsuit there are two losers: one loser, and a
bigger loser.”

Short of investing four to five years of your life to await the “probable” jury verdict, not
getting sued in the first place is our recommended policy. If you want to put the book
down and stop reading now, here is a little secret: the easiest way to do avoid a lawsuit
is to just “be a nice guy.” Seriously. Screw up all you want—just don’t be a jerk! There
are a lot of mistakes we have all made, surely too many to fill the pages of thousands
of these books, and we all have stories of an avoidable error we have committed:
“Remember that patient you saw last night? Well, he bounced back this morning …
horizontal.” Most “malpractice” does not result in a legal action.

For those who already are kind, compassionate doctors and still want to avoid misdiagnosis
… is there a way to use the results of bounceback studies and malpractice numbers to
improve patient safety? Are we able to recognize the well-appearing patient who will
soon be dead?

• Martin-Gill (bounceback admissions study above) wrote, “by identifying high risk
patients prospectively, physicians will be better able to make informed decisions
when considering the depth of evaluation, timing of discharge decisions, and
extent of follow up care.”5

• Sklar (bounceback death study above) wrote, “Recognition of the presence of
abnormal vital signs and a cautious assessment of these patients offer an opportunity
to prevent bad outcomes.”8

At an M&M conference, where 50 people are focused on diagnosing one patient
they know had a bad outcome, it does seem primary. But during a busy shift, where
you are being assaulted by 15–17 patients at a time and reinforcements are not
arriving for three hours, a father of the three year-old with otitis media is standing at
the door tapping on his watch while the squad-bay doors open with paramedics
bagging a trach patient, the subtleties of these deceptive patients can easily slip
through your fingers.
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VVVVV. The Rule of T. The Rule of T. The Rule of T. The Rule of T. The Rule of Two’swo’swo’swo’swo’s: : : : : An approach to recognizing subtle patterns of severe illness in

 well-appearing patients

A.A.A.A.A. There are two rules and each has two parts:
1. Rule #1: Recognition: 1. Rule #1: Recognition: 1. Rule #1: Recognition: 1. Rule #1: Recognition: 1. Rule #1: Recognition: Recognize patients at high risk for bouncing

back with a poor outcome
a. The patient is tachycardic
b. You are tachycardic (or should be)

2. Rule #2: Re-evaluation: 2. Rule #2: Re-evaluation: 2. Rule #2: Re-evaluation: 2. Rule #2: Re-evaluation: 2. Rule #2: Re-evaluation: Re-visit the evaluation before the patient
leaves the ED
a. Review the documentation and re-evaluate the patient at the bedside
b. Record a progress note

BBBBB..... It does seem cursory—don’t we do this with each patient? Let’s look at the
technique in more depth.
1.1.1.1.1.  Rule #1: Recognition:  Rule #1: Recognition:  Rule #1: Recognition:  Rule #1: Recognition:  Rule #1: Recognition: Recognize patients at high risk for bouncing

back with a poor outcome
a. The patient is tachycardic (or has unstable or worsening vital signs)

• Tachycardia
• Hypotension
• Repeated vital signs which are not improving

b. You are tachycardic (or should be)
• Diagnostic uncertainty with high-risk complaints (e.g., chest pain,
shortness of breath, abdominal pain, headache and fever)

• Difficulty in obtaining an adequate history or multiple-complaint
patients

• Elderly patients
• Patients with chronic medical problems with high likelihood of

deterioration
• Discrepancy between the physician and nurse notes

Rule #1 can be shortened to any patient you would worry about on the
drive home. We estimate this would account for 3–5 patients per shift.
When these patients are identified, what should be done?

2.2.2.2.2.  Rule #2: Re-evaluation: Rule #2: Re-evaluation: Rule #2: Re-evaluation: Rule #2: Re-evaluation: Rule #2: Re-evaluation: Re-visit the evaluation before the patient
leaves the ED
a. Review the documentation and re-evaluate the patient at the bedside

i. Documentation:
• Ensure that you have addressed all documented complaints (by all

providers)
• H&P reflects consideration of life-threatening processes (think worst

first)
ii. Re-evaluation at bedside

• Confirm that the history is accurate and complete
• Focused re-examination of presenting complaint (repeat the

abdominal exam, reassess the mental status, watch the patient
walk, etc.)
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Summary: Perform an “eyes-on” evaluation of the patient just before
discharge, “as if” you could foretell a bounce back visit

b. Document a progress note
• Record a brief progress note focusing on why the most serious diagnoses

are not occurring
• An additional “not so obvious” advantage of writing a progress note is

that it forces you to review your own documentation and record an
explanation of your thought process. If you can’t even convince yourself
that the medical decision-making is appropriate, it is unlikely that you
will be able to convince a jury

Consider this: Would you be comfortable defending your documentation and evaluation
at your department’s M&M conference or from the witness stand?

As you proceed through the following ten cases, consider if the evaluation would have
changed by using these two simple rules. Then, as you report for your next shift,
consider whether your thought process can be extrapolated from your documentation
and if patients with concerning stories or vitals have been evaluated for the worst-case
scenario. Our patients give us a lot of slack; most elderly with back pain do not have a
ruptured AAA, most headache patients with fever do not have meningitis. But just
because the patient didn’t die, doesn’t mean you did a great job …

VI. A TVI. A TVI. A TVI. A TVI. A Two Minute Lwo Minute Lwo Minute Lwo Minute Lwo Minute Legal Pegal Pegal Pegal Pegal Primerrimerrimerrimerrimer

We all fear malpractice litigation, and emergency medicine is one of the highest litigation
specialties. What a bizarre field we inhabit, where a seemingly routine evaluation
today can morph into a four-year legal ordeal regarding a patient we don’t even
remember! Can you imagine a schoolteacher enduring a multi-year lawsuit because a
student did not graduate or get a good job? How about a dog trainer who goes through
years of interrogatories, depositions and court proceedings because his “pupil” bit the
mailman years after graduation?

Can the threat of a lawsuit make patients safer? This seems counterintuitive, but the
threat of legal action often results in a more cautious clinician, sometimes over testing,
but also with better documentation and a more thorough evaluation. The trick is to walk
the tightrope between fear and concern while maintaining a balance between speed
and vigilance. Don’t practice defensive medicine, but evaluate patients and document
in a way which is defensible.

May we all be blessed with grateful patients who present with textbook symptoms. For
all the rest, the following legal terms are defined  when bedside care progresses to the
courtroom.

Burden of proof:Burden of proof:Burden of proof:Burden of proof:Burden of proof: The plaintiff must prove by the greater weight of the evidence that
the defendant was negligent, that the defendant’s negligence was a direct and proximate
cause of the plaintiff’s injuries and that the plaintiff was damaged by the defendant’s
negligence.
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Standard of care:Standard of care:Standard of care:Standard of care:Standard of care: The standard of care is to do those things which a reasonably
careful physician would do and to refrain from doing those things which a reasonably
careful physician would not do.
PPPPProximate cause:roximate cause:roximate cause:roximate cause:roximate cause: To prevail, the plaintiff must not only prove that the physician fell
below the standard of care and was therefore negligent, but that the negligence was a
direct and proximate cause of injury to the plaintiff. This includes failure to provide
therapy (or provide it in a timely manner) which may have proximately improved the
patient’s symptoms.

As the ten cases in this book unfold, it will become apparent there is a highly subjective
interpretation of the above terms. For example, the First Amendment to the Constitution
of the United States is only two sentences long, but the Supreme Court often splits 5–4
in its application. So it is not surprising that standard of care and proximate cause can
mean different things to different people, especially if they don’t have prior medical
training … or couldn’t get out of jury duty.

VII. Approach to the Bounceback PVII. Approach to the Bounceback PVII. Approach to the Bounceback PVII. Approach to the Bounceback PVII. Approach to the Bounceback Patientatientatientatientatient

Are bounceback patients annoying or are they giving us a second chance? Is there a
way to approach these high-risk patients which improves patient safety?

TTTTTop ten list for handling bounceback patients:op ten list for handling bounceback patients:op ten list for handling bounceback patients:op ten list for handling bounceback patients:op ten list for handling bounceback patients:

1. Thank the patient for returning
2. Sit down when taking history
3. Specifically ask the main reason for the return visit
4. After history is taken, verbally repeat it back to the patient
5. Ensure all documented complaints are evaluated (including nurse/triage notes)
6. Review the documentation from the previous visit, looking for:

a. Symptoms that were not evaluated
b. Abnormal findings or abnormal vital signs not addressed
c. Accuracy of initial diagnosis
d. Appropriateness of treatment
e. Life-threatening conditions which were not considered

7. Document a progress note explaining the medical decision-making process
8. Address concerns with family members
9. Inform patients of diagnostic uncertainty and ensure the patient understands he

or she is welcome to return if the symptoms progress or do not resolve
10. Provide action- and time-specific aftercare instructions

a. Call the primary care provider (PCP)
b. Give the patient focused instructions, including specific reasons to return

Summary:Summary:Summary:Summary:Summary: Perform a fresh evaluation with each visit—do not be misled by diagnosis
momentum.
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VIII. ConclusionVIII. ConclusionVIII. ConclusionVIII. ConclusionVIII. Conclusion

As we proceed through our careers, sometimes tired, sometimes cynical, our challenge
is to maintain a high vigilance for the patients who appear well but are soon to
decompensate. Like an airport screener, we can become inoculated by the “narcotizing
effect of obvious,”12  but approaching each presentation with a thorough evaluation and
defensible documentation will not only be legally protective, but also medically protective,
due to improved patient safety.

The following cases are all real. They reflect the pulse of life-in-the-ER. We have
included the actual documentation of the provider, deposition testimony from families
and physicians, attorney opening and closing statements, direct and cross-examination
of expert witnesses, physician testimony, the judge’s instructions to the jury and, at the
end of each section, the verdict.

One final question before embarking on this journey; what’s the best way to learn from
case studies? It’s easy to look back at a case that has gone bad and to find areas to
criticize and to imagine that we would have done things differently. But this strategy
may be backward.

Wears and Nemeth suggest the opposite approach: “Questions such as ‘How could
they not have noticed?’ and ‘How could they not have known?’ often arise in retrospective
examinations of adverse events. These questions arise not because people were behaving
bizarrely but rather because we (the reviewers) have chosen the wrong frame of
reference to understand their behavior. We do not learn much by asking why the way
a practitioner framed a problem turned out to be wrong. We do learn when we discover
why that framing seemed so reasonable at the time.”13

Enough said! It’s time to report for your next shift, put on your white coat, hang a
stethoscope over your shoulders, walk through those double doors, turn the page and
get ready to see ten well-appearing patients.
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